§36.4279

§36.4279 Extensions and reamortiza-
tions.

(a) Provided the debtor(s) is (are) a
reasonable credit risk(s), as determined
by the holder based upon review of the
debtor’s (s’) creditworthiness, includ-
ing a review of a current credit re-
port(s) on the debtor(s), the terms of
repayment of any loan may, by written
agreement between the holder and
debtor(s), be extended in the event of
default, to avoid imminent default, or
in any other case where the prior ap-
proval of the Secretary is obtained. Ex-
cept with the prior approval of the Sec-
retary, no such extension shall set a
rate of amortization less than that suf-
ficient to fully amortize at least 80 per-
cent of the loan balance so extended
within the maximum maturity pre-
scribed for loans of its class.

(b) In the event of a partial prepay-
ment pursuant to §36.4211, the balance
of the indebtedness may, by written
agreement between the holder and the
debtor(s), be reamortized, provided the
reamortization schedule will result in
full repayment of the loan within the
original maturity, and provided the
debtor(s) is (are) a reasonable credit
risk(s), as determined by the holder
based upon review of the debtor’s (8)
creditworthiness, including a review of
a current credit report(s) on the debt-
or(s).

(c) Unless the prior approval of the
Secretary has been obtained, any ex-
tension or reamortization agreed to by
a holder which relieves any obligor
from liability will release the liability
of the Secretary under the guaranty on
the entire loan. However, if such re-
lease of liability of an obligor results
through operation of law by reason of
an extension or other act of forbear-
ance, the liability of the Secretary as
guarantor will not be affected thereby,
Provided, The required lien is main-
tained and the title holder is and will
remain liable for the payment of the
indebtedness: And further provided,
That if such extension or act of for-
bearance will result in the release of
the veteran, all delinquent install-
ments, plus any foreclosure expenses
which may have been incurred, shall
have been fully paid.

(d) The holder shall promptly forward
to the Secretary an advice of the terms
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of any agreement effecting a re-
amortization or extension of a guaran-
teed loan, together with cop(y)(ies) of
the credit report(s) obtained on the
debtor(s).

(Authority: 38 U.S.C. 3712)

[36 FR 1253, Jan. 27, 1971, as amended at 53
FR 34295, Sept. 6, 1988]

§36.4280 Reporting of defaults.

The holder of any guaranteed loan
shall give notice to the Secretary with-
in 15 days after any debtor:

(a) Is in default by reason of non-
payment of two full installments; or

(b) Is in default by failing to comply
with any other covenant or obligation
of such guaranteed loan which failure
persists for a continuing period of 60
days after demand for compliance
therewith has been made, except that if
the default is due to nonpayment of
real estate taxes, the notice shall not
be required until the failure to pay
when due has persisted for a continuing
period of 120 days.

(¢c) In the event any failure of the
months or for more than 1 month on an
extended loan, the holder may then or
thereafter give the notice in the man-
ner described in paragraph (e) of this
section.

(d) The notice prescribed in para-
graph (e) of this section may be sub-
mitted prior to the time prescribed in
paragraph (c) of this section in any
case where any material prejudice to
the rights of the holder or to the Sec-
retary or hazard to the security war-
rants more prompt action.

(e) Except upon the express waiver of
the Secretary, a holder shall not begin
proceedings in court or give notice of
sale under power of sale, repossess the
security, or accelerate the loan, or oth-
erwise take steps to terminate the
debtor’s rights in the security until the
expiration of 30 days after delivery by
certified mail to the Secretary of a no-
tice of intention to take such action;
provided, that immediate action as re-
quired under 38 CFR 36.4278(1) may be
taken if the property to be affected
thereby has been abandoned by the
debtor, or has been or may be other-
wise subjected to extraordinary waste
or hazard.
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(f) The notice required under sub-
paragraph (e) of this paragraph shall
also be provided to the original vet-
eran-borrower and any other liable ob-
ligors by certified mail within 30 days
after such notice is provided to the
Secretary in all cases in which the cur-
rent owner of the property is not the
original veteran-borrower. A failure by
the holder to make a good faith effort
to comply with the provisions of this
subparagraph may result in a partial or
total loss of guaranty pursuant to VA
Regulation 36.4286(b), but such failure
shall not constitute a defense to any
legal action to terminate the loan. A
good faith effort will include:

(1) A search of the holder’s auto-
mated and physical loan record sys-
tems to identify the name and current
or last address of the original veteran
and any other liable obligors;

(2) A search of the holder’s auto-
mated and physical loan record sys-
tems to identify sufficient information
(e.g., Social Security Number) to per-
form a routine trace inquiry through a
major consumer credit bureau;

(3) Conducting the trace inquiry
using an in-house credit reporting ter-
minal;

(4) Obtaining the results of the in-
quiry;

(5) Mailing the required notices and
concurrently providing the Secretary
with the names and addresses of all ob-
ligors identified and sent notice; and

(6) Documentation of the holder’s
records.

[36 FR 1253, Jan. 27, 1971, as amended at 58
FR 29116, May 19, 1993]

§36.4281 Refunding of loans in default.

Upon receiving a notice of default the
Secretary may at any time prior to the
termination of the borrower’s interest
in the property require the holder upon
penalty of otherwise losing the guar-
anty to transfer and assign the loan
and the security therefor to the Sec-
retary or to another designated by him
or her upon receipt of payment of the
balance of the indebtedness remaining
unpaid to the date of such assignment.
Such assignment may be made without
recourse but the transferor shall not

§36.4282

thereby be relieved from the provisions
of §36.4286.

[36 FR 1253, Jan. 27, 1971, as amended at 55
FR 37474, Sept. 12, 1990]

§36.4282 Legal proceedings (notice of
repossession).

(a) When the holder institutes suit or
otherwise becomes a party in any legal
or equitable proceeding brought on or
in connection with the guaranteed in-
debtedness, or involving title to, or
other lien on, the security, such holder,
within the time that would be required
if the Secretary were a party to the
proceeding, shall deliver to the Sec-
retary, by mail or otherwise, by mak-
ing such delivery to the loan guaranty
officer at the office which granted the
guaranty, or other office to which the
holder has been notified the file is
transferred, a copy of every procedural
paper filed on behalf of holder, and
shall also so deliver, as promptly as
possible, a copy of each similar plead-
ing served on holder or filed in the
cause by any other party thereto. No-
tice of, or motion for, continuance and
orders thereon are excepted from the
foregoing.

(b) A copy of a notice of sale under
power by a holder or one acting at his
or her behest (e.g., trustee or public of-
ficial) shall be similarly delivered to
the Secretary at or before the date of
first publication, posting, or other no-
tice, but in any event, except in emer-
gency or when waived by the Sec-
retary, not less than 10 days prior to
date of sale. Copy of any other notice
of sale served on the holder or of which
he or she has knowledge shall be simi-
larly delivered to the Secretary, in-
cluding any such notice of sale under
tax or other superior lien or any judi-
cial sale.

(c) The procedure prescribed in para-
graphs (a) and (b) of this section shall
not be applicable in any proceeding to
which the Secretary is a party, after
the Secretary’s appearance shall have
been entered therein by a duly author-
ized attorney.

(d) In any legal or equitable pro-
ceeding (including probate and bank-
ruptcy proceedings) to which the Sec-
retary is a party, original process and
any other process prior to appearance,
proper to be served on the Secretary,
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